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the master hurried to resume possession of his ship and proposed to com- 
plete the voyage. On the other hand, the owners of the cargo claimed their 
property, asserting that the previous abandonment released them from all 
obligations to pay any freight or to permit it to be carried to the original 
destination. 

The question has long been a vexed one in maritime law. Considering an 
involuntary abandonment through sea perils as a misfortune common to both 
ship and cargo, for which no blame could be imputed to either, it has seemed 
to many that natural justice required that neither should have advantage to 
evade the original contract if circumstances made it possible to resume per- 
formance. On the other hand it has been urged that the act of abandonment 
plainly evidences the intent of the master not to carry out his contract, is, 
in effect, a repudiation of the agreement, and therefore entitles the owners 
of the cargo to treat the relationship as ended and absolved ; in case of rescue 
the parties may agree to a new contract, but neither can be compelled to go 
on with the old one. The majority of the Supreme Court have adopted this 
latter view notwithstanding the strong dissent of four of the justices and 
the particularly persuasive opinions of the courts below. 

It must be admitted that the great weight of decided cases is with the 
majority opinion which holds, with the English courts, that such an 
abandonment as that of the Lines, although followed by rescue and ability 
to complete the performance of the contract, entitles the cargo-owner to insist 
on a rescission and re-take the goods without paying freight even if the car- 
riage has been practically performed. It is to be noted that the contrary 
view (that of the four justices of the Supreme Court, all the judges of the 
Court of Appeals and of the Circuit Court) admits the weight of authority 
to be against it, and proceeds entirely on the claims of natural justice. All 
the opinions are terse, clear and learned, and it is apparent that the disagree- 
ment is not so much about what the law is as about what "natural justice" 
.requires. And this raises the ancient question o( whether the courts should 
decide what the law is, or what the law ought to be. One cannot read these 
opinions without being impressed with the fact that there is a serious con- 
flict in the views of eminent jurists as to the reason and justice of the present 
rule, although it is admittedly sustained by precedent. G. L. C. 

The Constitutionality of Statutory Restrictions Upon Sales of 
Merchandise. — If one were to undertake to do for the jurisprudence of this 
country what Professor Dicey of Oxford has so admirably done for that of 
England, in his recent book Law and Public Opinion in England, he 
would find food for thought in a somewhat remarkable wave of legislation 
concerning sales of merchandise which has swept over the country during 
the last five years. A New York statute on this subject has been recently 
passed upon by the Court of Appeals of that state in the case of Wright v. 
Hart, 75 N. E. Rep. 404, the opinion in which was filed October 3, 1905. 
The act in question, Chapter 528 Laws of New York, 1902, provides in 
substance that any sale of any portion of a stock of merchandise, other than 
in the ordinary course of trade in the seller's business, or any sale of the 
entire stock of merchandise in bulk, shall be fraudulent and void as against 
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the creditors of the seller, unless the seller and purchaser, at least five days 
before the sale, shall make a detailed inventory of the goods to be sold, 
giving the cost price thereof, and unless the purchaser shall notify, personally 
or by registered mail, each of the seller's creditors of the proposed sale, the 
price to be paid, etc. For this purpose the purchaser is required to demand 
and the seller to furnish a list of all of the seller's creditors. In the present 
case, a sale had been made in violation of this statute, and the plaintiff, as 
trustee in bankruptcy of the selling corporation, brought this action to set 
aside the sale, because of such violation. The purchasing defendant 
demurred to the complaint on the ground that the statute is unconstitutional, 
(i) because it deprives citizens of liberty and property, without due process 
of law ; and (2) because it deprives them of equal protection of the law, in 
that the act is directed only at merchants, and therefore is class legislation. 
By a bare majority the Court of Appeals declares the act unconstitutional, 
thus reversing the Appellate Division, which had upheld the statute also by 
a divided vote. Werner, J., in the principal opinion, points out the serious, 
and sometimes destructive restrictions which this "drastic and cumbersome 
statute" imposes upon the merchant's business and declares that, as "liberty 
includes the right to acquire property, and that includes the right to make 
and enforce contracts," this act is invalid, and that it both restricts the 
liberty and the property of the citizen unlawfully. The judge admits that 
the act is sought to be justified "under that shibboleth of legislatures and 
courts known as the police power," and that the ostensible purpose of its 
enactment was to correct "the fraudulent practice of obtaining merchandise 
on credit for the purpose of making hasty and secret sales thereof in bulk 
and then decamping with, or otherwise disposing of, the proceeds at the 
expense of the creditors." But he contends that the statute "is, in some 
particulars, so thoroughly unrelated to the probable object of its enactment, 
and in others so cumbersome, burdensome, unreasonable and unworkable 
as to violate every one of the constitutional provisions under which it is 
challenged." Judge Vann, in a very strong dissenting opinion, contends 
that such legislation is needed to correct a great and growing evil, that this 
particular act is a valid exercise of the police power, and that it is uniform 
in its effect upon all to whom it applies, that the classification is not arbitrary 
but that the act applies to all who carry on a certain kind of business, 
"which presents special temptations and opportunities for the commission 
of fraud," and is not therefore unconstitutional class legislation. Judge Vann 
also holds that while the act in question disturbs freedom of contract, it does 
so no more, nor in any other sense, than does the "fixing the price of elevat- 
ing grains" (Munn v. Illinois, 94 U. S. 113), "or the prohibition of options" 
{Booth v. Illinois, 184 U. S. 425), to which might be added the requirements 
that unless chattel mortgages and so-called conditional sales, be recorded, 
they shall be deemed fraudulent and void. 

The dissenting opinion refers to similar statutes in twenty different states 
and the District of Columbia, and to these may be added that of Illinois, 
approved May 13, 1905, (L,aws of Illinois, 1905, page 284). The constitu- 
tionality of eight of these statutes has been tested in courts of last resort, 
with varying results. The Connecticut Act which requires only that the 
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sale or assignment be recorded within one day from the day of sale, was 
upheld in Walp v. Mooar, 76 Conn. 515. An act almost identical with the 
New York statute was upheld, as a valid exercise of the police power in 
/. P. Squire & Co. v. Tellier et al., 185 Mass. 18. The Tennessee Act declares 
that unless its requirements (similar to those of New York) be complied 
with, the sale "shall be presumed to be fraudulent and void." This Act was 
declared constitutional in Neas v. Borches, 109 Tenn. 308, but the court does 
not discuss at all the effect to be given to the words "presumed to be." A 
vigorous dissenting opinion was filed in this case. The Washington statute 
requires the pui chaser to pay the purchase price, pro rata, to all creditors 
of the seller to the extent of their claims, or to see that it is so applied. 
And the Act was sustained in McDaniels v. Connelly Shoe Co., 30 Wash. 
549. The Wisconsin Act declares that unless its requirements are complied 
with, the sale shall be deemed presumptively void only, and this Act is 
declared constitutional in Fisher v. Herrmann, 118 Wis. 424, the court placing 
much emphasis upon the provision that sales in violation of the act are only 
presumed to be fraudulent ; and the same is true of the Maryland Act, Hart v. 
Roney, 93 Md. 432. The Utah statute, which is like the New York statute 
except that a violation of it is made a crime, was declared unconstitutional in 
Block v. Schwartz, 27 Utah 387. It is interesting to note that the New York 
statute was amended in 1904 so as to read that sales made in violation of the 
Act "will be presumed to be fraudulent and void as against the creditors of 
the seller." (Laws op New 'York, 1905, ch. 569, p. 1385.) This is, undoubtedly, 
a more conservative and more just provision than that of the original Act, 
and probably as effective in correcting the evil aimed at. 

An examination of these statutes reveals the striking fact that they have 
all been passed since 1899, and that they bear a singularly close resemblance 
to each other in purpose, form and even in language. The student cannot 
help wondering whether this spasm of paternal legislation is a remarkable 
instance of the recent effect of public opinion upon legislation, in the direction 
of that collectivism discussed by Professor Dicey in his book above referred 
to (pp. 258-263), or only, as Judge Werner suspects, of that kind of legisla- 
tion which is "meant to protect some class in the community against the 
fair, free and full competition of some other class." As Judge Werner says, 
"Statutes that are passed pro bono publico rarely sweep the country with 
such irresistible momentum, while much fantastic legislation has resulted 
from organized crusades upon legislatures by the advocates and supporters 
of special classes." H. M. B. 

Constitutionality of State Laws as to Service of Process on Foreign 
Corporations.— What is the extent of the powers of the state legislatures in 
fixing the methods of service of process on foreign corporations, so as to 
satisfy the requirement of the United States Constitution, that no person shall 
be deprived of property without due process of law, as interpreted by the 
Supreme Court of the United States in Pennoyer v. Neff, 95 U. S. 714, holding 
that personal judgments cannot be rendered without personal service of 
process within the jurisdiction and time to answer and make defense? This 
is a very important practical question, and the answer to it has not yet 



